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FORM A 

 

 

 

IN THE COURT OF ADDL SESSIONS JUDGE(FTC), 
SONITPUR, TEZPUR 

 
Present: Sri SK Ghosh, AJS,  

                             Addl. Sessions Judge(FTC), 
                                Sonitpur, Tezpur. 

 
 

[Date of the Judgment] 

28-06-2022 
 

 
[Sessions Case No 133 /2018] 

 
(Details of FIR/ Crime and Police Station) 

 
 

 
Complainant : 

STATE OF ASSAM 

OR 

Sri Bilkan Surin. 
S/o Sri Adam Surin. 
Of Shyamaguri TE, 12 No.Line under Dhekiajuli PS. 

 

 
REPRESENTED BY 

 

 
Mr. A Baruah & Smti J. Baruah, 
Learned Addl P.Ps. 

 
 

 
ACCUSED PERSON 

1. Sri Birbal Kandha(A-1), S/o Sri Dinesh Kandha. 

Resident of Vill-  Shyamaguri TE, 12 No.Line 

P.S.-Dhekiajuli. 

District- Sonitpur. 

 
REPRESENTED BY 

 
Mr. B. Borthakur, Learned Legal Aid Counsel. 
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FORM B 
 

Date of Offence 17-12-2017 

Date of FIR. 18-12-2017 

Date of Charge-sheet 31-05-2018 

Date of Framing of Charges 13-07-2018 

Date of commencement of evidence 24-01-2019 

Date on which judgment is reserved NIL 

Date of the Judgment 28-06-2022. 

Date of the Sentencing Order, if any 28-06-2022. 

 
 
 

Accused Details 

 
 
 
 
Rank of 

the 

Accused 

 
 
 

 
Name of 

Accused 

 
 
 

 
Date of 

Arrest 

 
 
 

Date of 

Release 

on Bail 

 
 
 
Offences 

charged 

with 

 
 

Whether 

Acquitted 

or 

convicted 

 
 
 

 
Sentence 

Imposed 

 
Period

 of 

Detention 

undergone 

during Trial 

for purpose 

of Section 

438,Cr.P.C. 

 
Tea 

Garden  
Labour 
(A-1) 

 

 

Sri Birbal 
Kandha 

 

 
19-12-17, 

 

 

 
23-08-18, 

 

 
Section 
302 of 
IPC. 

 
 

convicted 

Rigorous 
imrisonme

nt for life 
and to pay 

fine of 

Rs.10,000/
- i/d s.i for 

6 months 

 

 
08 months 
04 days. 

 

 

 



Sessions Case No. 133 of 2018 Page 3 

 

 

 

Form C 
LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 

 

A.  Prosecution 

 

 

 
RANK 

 

 
NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

PANCH WITNESS, OTHER WITNESS) 

PW1 Sri Bilkan Surin Complainant/Informant. 

PW2 Sri Tultul Prasad Other Witness. 

PW3 Sri Sanjay Tanti 
Other Witness. 

PW4 Sri Kalyan Barde Other Witness. 

PW5 Sri Surendra Jani Other Witness 

PW6 Dr Achinta Kumar 
Baruah 

Medical Witness 

PW7 Sri Dhanjit Haloi Police witness(IO) 

 
 

B. Defence Witnesses, if any: 

 

 

 

 

 
 

RANK 

 
 

NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

PANCH WITNESS, OTHER WITNESS) 

NIL NIL NIL 
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C. Court Witnesses, if any: 

 

 

 
RANK 

 
 

 
NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

 
PANCH WITNESS, OTHER WITNESS) 

NIL NIL NIL 

 
 

LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS 

 

A. Prosecution: 

 
Sr. No Exhibit Number Description 

1 P.Ext -1& P.Ext.2/PW-1 Ejahar and Inquest report. 

2 P.Ext-2/PW-6 Post mortem report. 

2 P.Ext-4 and Ext.P-5/PW-7 Sketch Map and Charge Sheet. 

 
 

B. Defence: 

 
Sr. No Exhibit Number Description 

NIL NIL Nil 

 
 
 
 
 



Sessions Case No. 133 of 2018 Page 5 

 

 

C. Court Exhibits 

 

D. Material Objects: 
 

 

 

Sr. No 

 

Material Object Number 

 

Description 

NIL NIL 
NIL 

 

 

J U D G M E N T 

 

1. In this case accused Birbal Kandha is put for trial for the 

allegation of charge under Section 302 of the IPC. 

2. Brief facts of the prosecution’s case is that on 18.12.2017 

one Bilkan Surin lodged an ejahar with the then I/C Rakhyasmari 

Out Post alleging inter alia that on 17-12-2017 at about 8 p.m his 

elder sister and her husband after being drunk made fighting 

followed by a tussle between them. On the next day morning at 

about 7 a.m the line Chowkidar informed him that his brother-in-

law killed his elder sister by assaulting her. 

3. To that effect the informant Bilkan Surin lodged a written 

ejahar with the then I/C of Rakhyasmari police out post under 

Dhekiajuli Police station. The then I/C of the outpost on receipt of 

 
Sr. No 

 
Exhibit Number 

 
Description 

Nil Nil Nil 
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the ejahar made a G.D Entry vide G.D Entry No.258 dated 

18.12.2017 and forwarded the ejahar to the O/C, Dhekiajuli PS for 

registering a police case. 

4. On receipt of the ejahar, then O/C of Dhekiajuli Police 

Station registered a police case being Dhekiajuli P.S Case 

No.1145/2017 u/s.302 IPC and endorsed to SI of Assam Police 

namely Dhanjit Haloi for investigation. 

5. After endorsement of the case, the I.O visited the P.O, 

drew sketch map of the P.O, examined witnesses, sent the dead 

body for post mortem examination after inquest and collected 

the post mortem report, arrested the accused person and 

forwarded to the Court. After completion of investigation the I/O 

found a prima-facie case made out against the accused Birbal 

Kandha u/s.302 of IPC and accordingly submitted charge sheet 

against the above named accused person u/s 302  IPC for facing 

trial. 

 

6. After furnishing copies by the learned Addl.C.J.M, Sonitpur, 

Tezpur being Eleka Magistrate, under section-207 Cr.P.C. 

committed the case in compliance with the provision laid down 

u/s.209 of Cr.P.C to the learned court of Sessions for trial as the 

offence punishable u/s.302 IPC is exclusively triable by the Court 

of Sessions. Thereafter this case has been made over by the 

learned Sessions Judge, Sonitpur,Tezpur to this court for disposal. 

Hence, this case. 

 

7. On appearance of the accused before this court, formal 

charge under section 302 IPC has been framed upon perusal of 

the materials available on record and hearing the learned 
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counsel for both sides by my learned predecessor. Charge so 

framed has been explained and read-over to the accused to 

which he pleaded not guilty and stand for trial.  

 

8. Thereafter the learned Additional P.P opened the case 

before this court describing the charge brought against the 

accused and stating by what evidence he proposes to prove the 

guilt of the accused. 

 

9. During the course of trial, prosecution has examined as 

many as many as seven witnesses including the MO and I.O. 

After completion of the evidence of the prosecution side, accused 

has been examined u/s.313 Cr.P.C. The defence plea is of total 

denial and the accused has declined to adduce any evidence for 

their defence. 

POINTS FOR DETERMINATION 

 

(1) Whether the accused Birbal Kandha on 

17.12.2017 at about 8 pm, at Shyamguri Tea Estate 

under Dhekiajuli P.S committed murder by intentionally 

causing the death of Bahalen Kandha (elder sister of 

informant) and thereby committed an offence punishable 

u/s 302 of IPC? 

 

DECISION AND REASONS FOR THE DECISION : 

 

10. I have heard argument advanced by the learned counsel 

for both sides and also have meticulously gone through the 

evidence on record. 
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11. Learned Addl. P.P submitted that although prosecution 

witnesses turned hostile but fact remained admitted that on the 

night of the incident both the accused and the victim being 

husband and wife consumed liquor and tussled. During cross 

examination by prosecution PW-1 stated that accused confessed 

before him that on the previous night, the accused has assaulted 

the elder sister of PW-1 and as such she died. Fact also 

remained admitted that there was no other adult member in the 

house of the accused save and except the accused and victim at 

the fateful night. So, it is the accused who is to explain as to how 

his wife died but the accused during examination u/s.313 Cr.P.C 

stated that he does not know how his wife died, which does not 

absolve him from the liability of his special knowledge about the 

fact of murder of his wife on the night of incident. So, there is 

clear chain of circumstances emerging against the accused. 

Hence, prosecution case is proved beyond reasonable doubts 

and thus prayed for awarding adequate punishment to the 

accused holding him guilty for commission of murder of his wife. 

 

12. On the counter learned counsel for the defence submitted 

that all the prosecution witnesses turned hostile and they have 

not supported the case of the prosecution at all. On the contrary 

PW-1 being the informant and younger brother of the victim in 

his evidence stated that he does not know how the incident 

occurred, he has not noticed injury of the victim. As per 

instruction of Tultul Prasad, ejahar had been written and as 

directed he put his signature therein without being read over the 

contents to him. PW-2 in his evidence stated that victim used to 

consume excessive liquor and remained unconscious. Learned 
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counsel for the defence has further argued that no weapon of 

offence had been seized in this case.As such there is no link of 

the circumstances at all. Hence, it is a clear case of acquittal and 

thus prayed for acquitting the accused from the charge of this 

case. 

P O I N T No.1. 

13. Bilkan Surin (PW-1), the informant of this case stated that 

he is the informant. He knows the accused and the deceased. 

Deceased Bahalen Kandha was his elder sister and the accused 

is husband of deceased. The incident took place about 13 

months back. Since last fourteen years accused and his sister are 

married. After marriage his sister was staying with the accused 

in a house of Tea Estate as the accused is a permanent worker 

of Shyamguri Tea Estate. They have got two children. Their 

relation was good, but, whenever they drink together they used 

to fight themselves. On 18th December morning Chawkidar of the 

garden Tultul Prasad informed him that his elder sister Bahalen 

Kandha has died. He went to the house of accused with villagers 

and noticed that his sister is lying dead on a bed. He did not 

observe the dead body of his sister from close distance and 

neither asked accused how his sister died. Ext.1 is the ejahar 

and Ext.1(1) is his signature. One Basanta Sasoni wrote the 

ejahar as per his version. Ext.2 is the inquest report and Ext.2(1) 

is his signature thereon. He has not seen any injury upon the 

dead body of his sister. Police recorded his statement. (At this 

stage prosecution declared the witness hostile and cross 

examined the witness). 
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14. During cross examination by the prosecution he has 

stated that the children of his sister are presently staying with the 

accused. The age of the children is 9 years and 5 years 

respectively. Accused is looking after them and staying in the said 

quarter. Due to this case, the garden authority has removed the 

accused from permanent roll of work. There are two rolls of 

employee in the tea garden. One is permanent and other one is 

faltu. The benefits of faltu workers are lesser than the permanent 

workers. If the accused is sentenced, he will be debarred from the 

benefits. That day he has come to the Court along with the 

accused by train and they will go back to their home together.  

Accused has not paid his fair of journey. He and accused used to 

go for work outside the garden together in search of work and 

they have good relation. He used to visit the house of accused. He 

has further stated that it is a fact that accused confessed before 

him and in presence of villagers that the accused assaulted his 

sister on the previous night and as a result of such assault she 

died. 

 

15. During cross examination by defence he has stated that 

as per the information of Tultul Prasad, the FIR was written and 

as directed he put his signature in the ejahar. The contents of FIR 

were not read over to him before he put his signature. He does 

not know what is written in Ext.2. He did not observe the person 

of his sister from close distance. He is not aware about the rules 

and regulations of the garden authority and it’s employee. He has 

got five members including his father in his family. Accused told 

him that in the previous night, he and his sister consumed liquor 

and became drunk and his sister while going towards the tube 
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well fell down and received head injury and the accused said that 

due to that injury his sister died. Accused did not state that he 

assaulted his sister but, said that his sister while going towards 

the tube well fell down and received injury.  

 

16. Tultul Prasad (PW-2) stated that he knows the informant. 

He knows the accused. The incident took place in the month of 

December,2017. On the next day after hearing that the wife of 

accused died, he went to the house of the accused. He noticed 

the dead body of the wife of accused, but, the accused was not 

available in the house. There was gathering of people in the 

house of accused. He left for his duty and he informed the 

Manager of the Bagan.  (At this stage the witness is declared 

hostile by the prosecution and cross examined the witness). 

 

17. During cross examination by prosecution, he has stated 

that it is a fact that the accused is his friend and in order to save 

him, he has deposed falsely in the Court. He has denied all other 

suggestions thrown by the prosecution. 

 

18. During cross examination by defence he has stated that 

he has not seen the dead body with his eyes. He resides in the 

same locality where the accused resides. He knew that the wife 

of accused used to consume liquor and she used to remain 

unconscious anywhere. The accused is not his relative or friend 

and he has not taught him to depose in the court today.  

 

19. Sanjay Tanti (PW-3) stated in his evidence that he knows 

the informant. He knows the accused. The incident took place 

about 1 ½ years back. On the next day of incident, he came to 
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know from the villagers that the wife of accused has died. Police 

took away the dead body in a vehicle and took his signature in a 

piece of paper. Ext.2 is the inquest report and Ext. 2(1) is his 

signature. (At this stage the witness is declared hostile by the 

prosecution and cross examined the witness). Cross examination 

by defence is declined. 

 

20. Kalyan Barde (PW-4) stated that he knows the informant. 

He knows the accused. The incident took place in the month of 

December,2017 at night. On the next day after returning from 

his duty, at around 2.30 PM, he came to know that police came 

to the house of accused in connection with death of his wife. He 

also visited the house of accused. When taking away the dead 

body, police asked him to put his signature and accordingly, put 

his signature in a piece of paper. Ext.2 is the inquest report and 

Ext.2 (3) is his signature.  (At this stage the witness is declared 

hostile by the prosecution and cross examined the witness). 

 

21. During cross examination by the prosecution he has 

stated that it is fact that the accused resides near him and in 

order to save the accused, he has deposed falsely in the Court. 

He has denied all other suggestions thrown by prosecution. 

 

22. During cross examination by defence he has stated that 

prior to his arrival at the place of occurrence, police took away 

the accused. The distance between his house and the house of 

accused will be about 500 meter. Accused is not his relative or 

friend. 
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23. Surendra Jani (PW-5) has stated that he knows the 

informant. He knows the accused. The incident took place one 

year ago. He came to know about the incident on the next day. 

His son informed him that a quarrel took place between the 

accused and his wife at night. He does not know anything about 

the incident. He does not know where is the wife of accused.  

(At this stage the witness is declared hostile by the prosecution 

and cross examined the witness). 

 

24. During cross examination by the prosecution he has 

stated that it is a fact that the accused is his neighbour, in order 

to save him, he has deposed falsely in the court. He has also 

denied all other suggestions thrown by the prosecution. 

 

25. During cross examination by defence he has stated that 

the distance between his house and the house of accused will be 

about 500/600 meter. When he went to the house of accused, 

he did not notice the wife of accused. The wife of accused used 

to consume liquor and used to remain unconscious anywhere. He 

has not stated before police that his son informed him that a 

quarrel took place between the accused and his wife at night. 

 

26. Dr. Achinta Kr. Baruah (PW-6, M.O) stated that on 18-12-

2017, he was posted as M & HO-I at KCH, Tezpur. On that day in 

reference to Raksashmari O.P GD Entry No 258 dated 18-12-

2017, he has conducted post mortem examination of the dead 

body of Bahalen Kandha, on being escorted by UBC Debabrata 

Biswas and identified by HG Gautam Nath and Tultul Prasad. On 

examination he has found a middle aged woman of thin built 

body in fresh condition with presence rigor mortis. There was a 4 



Sessions Case No. 133 of 2018 Page 14 

 

 

inch cut mark on the forehead. Lacerated cut on right side of the 

cheek and fracture of mandible. Lacerated cut of the left side of 

mandible. Other organs are healthy. He found lacerated cut on 

the right side of parietal region. Skull is fractured over the 

parietal bone. Lacerated on over the brain. He opined that death 

was caused due to head injury caused by sharp and heavy 

weapon. Ext. 2 is the post mortem report and Ext. 2 (1) is his 

signature.  

 

27. During cross examination by defence he has stated that  

the injury over the brain is towards the right side. Dead body 

arrived on 18.12.2017 and post mortem examination conducted 

at 10:00 AM. The time of arrival of dead body not mentioned in 

the post mortem examination report. The death occurred within 

24 hours of examination.  

 

28. Dhanjit Haloi (PW-7,I/O) the investigating officer stated in 

his evidence that on 18-12-2017,he was serving in the capacity 

of S.I Assam Police and posted as I/C of Rakhyasmari Police Out 

Post under Dhekiajuli PS. On that day one Bilkan Surin lodged a 

written ejahar with him. On received of the ejahar he made 

Rakhyasmari Police Out Post GD Entry No. 258 dated 18-12-2017 

and forwarded the ejahar to the then OC of Dhekiajuli PS for 

registering a case. As the case was relating to commission of 

murder, he took immediate steps in this case on the basis of GD 

Entry No. 258 dated 18-12-2017. Based on the GD Entry, he 

went to the PO, examined the complainant at the PO and 

thereafter drew a rough sketch map of the PO, on 

communication, the then Circle Officer of Dhekiajuli Circle name 

Sabyasashi Kashyap went to the PO and made inquest over the 
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dead body and thereafter he sent the dead body of Bahalen 

Kandha by UBC Debabrata Biswas to KCH, Tezpur for post 

mortem. Thereafter, he has recorded the statement of the 

witnesses found available at the PO, apprehended  the accused 

and made search for offence of weapon but the accused could 

not lead them for finding out the weapon of offence. As it was 

late hours of the day, so, they brought the accused to Dhekiajuli 

PS and kept the accused Birbal Kandha in the custody of 

Dhekiajuli PS. On the next day, he received the ejahar of this 

case back from OC, Dhekiajuli PS with endorsement to him for 

investigation. Thereafter, he has arrested the accused and 

forwarded him to the Court. Subsequent thereto he has collected 

post mortem report of the deceased. After completion of the 

investigation he found a prima facie case made out u/s 302 IPC 

against accused Birbal Kandha. Accordingly, he laid charge sheet 

u/s 302 of IPC against accused Birbal Kandha for facing trial. 

Ext.P.1(2) is his forwarding whereby the ejahar (Ext.P.1) has 

been sent to the then OC, Dhekiajuli PS for registering a police 

case. Ext.P.1(3) is his signature. Ext.P.1(4) is the endorsement 

of the then OC, Dhekiajuli PS whereby this case has been 

entrusted to him for investigation. Ext.P.1(5) is the signature of 

the then OC, Dhekiajuli PS namely Inspector Mahendra Mohan 

Patowary which he knows from official correspondence. Ext.P.4 

is the rough sketch map of the PO. Ext.P.5 is the charge sheet 

wherein Ext.P.5(1) is his signature. He has examined all the 

witnesses of this case.  

 

29. PW1 stated before him that “I on reaching the house of 

my sister noticed several injuries on the person of my sister and 
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my brother-in-law confessed before me that he assaulted my 

sister and as a result she died”. 

 

30. PW-2 stated before him that “I on reaching the house of 

my sister noticed several injuries on the face and body of the 

deceased and on enquiry I could come to know that the previous 

night accused quarrelled with his wife and assaulted her, as a 

result, she died due to the injuries”. 

 

31. PW-4 stated before him that “I heard that a quarrel took 

place between the accused and his wife at 8.00 PM. In the 

morning, I came to know that accused severely assaulted his 

wife and as a result, his wife died. The accused confessed his 

guilty in presence of the people. I heard that accused Birbal 

assaulted his wife by means of a wooden stick”.  

 

32. PW-5 stated before him that “yesterday, for a long time, 

both engaged in argument and I came to know that accused 

Birbal Kanda assaulted his wife Bahalen Kanda and I heard the 

sound. Today in the morning, hearing hulla, I came to know that 

Bahalen Kanda is lying in the house dead. There was mark of 

injury on her body and from that it can be held that she died due 

to the assault”. 

33. During cross-examination by defence he has stated that 

after making GD Entry he went to the PO where he found the 

complainant and huge number of public but he has not 

mentioned the name of the public in his case diary.  He has not 

seized anything from the PO. He made search of the weapon of 

offence, but could not find it out. He has recorded statement of 

Surendra Jani amongst the persons mentioned in the sketch map 
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because Surendra Jani was only available. He has not mentioned 

in the case diary as to why he could not record the statement of 

other persons named in the rough sketch map. He received Ext.1, 

ejahar at 12.00 noon on 18-12-2017 and thereafter making GD 

Entry he went to the PO and at about 5.40 pm he returned from 

PO. Extract copy of G D Entry No. 258 dated 18-12-2017 is 

available in the case diary. As no weapon of offence could be 

recovered from the PO so, he has not recorded the statement of 

accused u/s 27 of Cr.P.C. He has denied all the suggestions 

thrown by the defence. 

 

34. Amongst the seven witnesses examined by the 

prosecution, PW-6 and 7 being the doctor and investigating 

officer, are formal official witnesses. Out of rest five witnesses, 

PW-1 is the informant who also happened to be the younger 

brother of the victim but four out of five witnesses turned hostile.  

 

Evaluation of Evidence. 

 

35. The informant as PW-1 has stated that since last fourteen 

years accused and his sister are married. After marriage his 

sister was staying with the accused in a house of Tea Estate as 

the accused is a permanent worker of Shyamguri Tea Estate. 

They have got two children. Their relation was good, but, 

whenever they drink together they used to fight themselves. On 

18th December morning Chawkidar of the garden Tultul Prasad 

informed him that his elder sister Bahalen Kandha has died. He 

went to the house of accused with villagers and noticed that his 

sister is lying dead on a bed. PW-2 stated that the incident took 
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place in the month of December,2017. On the next day after 

hearing that the wife of accused died, he went to the house of 

the accused. He noticed the dead body of the wife of accused, 

but, the accused was not available in the house. There was 

gathering of people in the house of accused. He left for his duty 

and he informed the Manager of the Bagan.PW-3 stated that on 

the next day of incident, he came to know from the villagers that 

the wife of accused has died. Police took away the dead body in 

a vehicle and took his signature in a piece of paper. Ext.2 is the 

inquest report and Ext. 2(1) is his signature. PW-4 stated that 

the incident took place in the month of December,2017 at night. 

On the next day after returning from his duty, at around 2.30 PM, 

he came to know that police came to the house of accused in 

connection with death of his wife. He also visited the house of 

accused. When taking away the dead body, police asked him to 

put his signature and accordingly, put his signature in a piece of 

paper. Ext.2 is the inquest report and Ext.2 (3) is his 

signature.PW-5 has stated that he came to know about the 

incident on the next day. His son informed him that a quarrel 

took place between the accused and his wife at night. 

 

36. From the above ratio of the evidence of the PWs, it 

appears that there is no eye witness of the incident. So, the case 

is depends upon circumstantial evidence. It is settled position of 

law that criminological chain must be unbreakable in a case rest 

on entirely circumstantial evidence.  

 

37. From the evidence of the PWs-1 to 5 it transpires that 

they are corroborative to each other that the accused and victim 

are husband and wife in relation and accused being a permanent 
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labour of Shaymaguri Tea Estate was living in a quarter of the 

tea estate with his wife (victim). On the next day morning of the 

incident the victim was found deadat their tea estate quarter. 

PW-1 being the younger brother of the victim in his evidence 

stated that his elder sister married with the accused about 

fourteen years ago and after marriage his sister was staying with 

the accused in a house of Tea Estate as the accused is a 

permanent worker of Shyamguri T.E and out of their marital life 

they have two children one is aged about 9 years and the other 

is aged about 5 years. He has further stated that whenever the 

accused and the victim drink together, they used to fight 

themselves. The said PW-1 during cross examination by 

prosecution also stated that it is a fact that accused confessed 

before him in presence of villagers that the accused assaulted his 

sister on the previous night and as a result of such assault, she 

died. PWs-2,4 and 5 during cross examination by prosecution 

stated that it is a fact that the accused resides nearer to them 

and in order to save the accused, they have deposed falsely in 

the Court. 

 

38. The above piece of the evidence of PWs-1 to 5 remained 

totally unshaken and unrebutted. Further during examination 

u/s.313 Cr.P.C, accused confronting implicating part of evidence, 

has admitted that he and his wife used to fight themselves after 

being drunk and on the night of the incident there was quarrel 

between him and his wife, which lends support to the evidence 

of PW-1 too. 

 

39. From the above ratio of evidence of the PWs, the 

following proved circumstances are emerging: 
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(i)   Accused and victim were husband and wife in 

relation. 

(ii)   At the time of the incident, accused was a 

permanent labour in Shyamguri Tea Estate. 

(iii) Accused lived with his wife (victim) in a quarter of 

Shyamguri Tea Estate a long with their two minor children. 

(iv) On the night of the incident there was quarrel 

between the accused and the victim. 

(v)   Victim was found dead in the tea estate quarter of 

the accused on the next day morning. 

(vi) Accused confessed before PW-1 that on the 

previous night, he has assaulted the victim and as a result 

the victim died. 

(vii) PWs-2,4 and 5 have deposed falsely to save the 

accused being their neighbour/friend. 

 

40. PW-6 being the post mortem performing doctor in his 

evidence stated that during examination of the dead body of 

Bahalen Kandha, he found rigor mortis was present and there 

was a 4 inch cut mark on the forehead. Lacerated cut on right 

side of the cheek and fracture of mandible. Lacerated cut of the 

left side of mandible. He also found lacerated cut on the right 

side of parietal region. Skull was fractured over the parietal bone. 

Lacerated on over the brain. Other organs were healthy.  He 

opined that death was caused due to head injury caused by 

sharp and heavy weapon. 

 

41. The evidence of the M.O remained totally unrebutted in 

the one hand and on the other hand there is evidence of PW-1 
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during cross examination by prosecution that due to this case, 

the garden authority has removed the accused from permanent 

roll of work. There are two rolls of employee in the tea garden. 

One is permanent and one is faltu. The benefits of faltu workers 

are lesser than the permanent workers. If the accused is 

sentenced, he will be debarred from the benefits.  

 

42. During examination u/s.313 Cr.P.C, accused took the plea 

that his wife (victim) used to consume liquor excessively and she 

was suffering from ailment.  

 

43. Defence cross examined the PWs and to substantiate the 

plea of the defence brought on record that the victim used to 

consume liquor and she used to remain unconscious anywhere 

whereas accused took the plea of ailment of the victim but 

interestingly during cross examination of the M.O neither any 

question has been put to him to elicit the fact whether alcohol 

was found in the stomach of the deceased at the time of post 

mortem or any other ailments were detected. Further accused 

also did not adduce any positive evidence with regard to the 

ailment of deceased. On the contrary, doctor in his evidence very 

categorically stated that other organs of the victim were found 

healthy. So, the plea of the defence is not substantiated in any 

view of the matter. 

 

44. However, out of all complexity, it is emerging that on the 

night of the incident, accused and his wife along with their minor 

children were living in their quarter and there was tussle 

between the accused and on the next day morning, the victim 

was found dead and the accused was found absent at his 
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residence while PW-2 visited the residence of the accused. After 

post mortem doctor found fracture injury of the skull, mandible, 

cut mark on the forehead etc. which are all on the head and 

facial aspects only and the doctor opined that the death caused 

due the injury sustained and the injuries were caused by heavy 

sharp cutting weapon. Accused although took the plea that his 

wife went to the tube well and fell down and thereby sustained 

injury which cannot be believable and acceptable in as much as, 

if any person fall down he/she would have sustained some injury 

but obviously over hand and legs because it is the human 

tendency to save own self whenever any person fall down not 

only over a particular area of the body and that too fracture on 

skull. But herein this case no any injury over hand and legs has 

been detected during post mortem examination of the dead 

body of the victim. That apart, the approach of the accused that 

he does not know as to how his wife died is not acceptable 

answer under any prudent view. 

 

45. It is the accused who was the only adult member except 

the victim present at their home on the night of the incident. So, 

the accused and the victim were last seen together alive at the 

night of the incident in their quarter. As such, it is the accused 

who has the special knowledge as to how his wife died on the 

fateful night. Save and except the accused there cannot be any 

other person who can put light on the fact as to how his wife 

died on the fateful night. Much less for the prosecution to prove 

such a fact. 

 



Sessions Case No. 133 of 2018 Page 23 

 

 

46. In Trimukh Maroti Kirkan –Vs- State of Maharashtra 

reported in (2006) 10 SCC 681, the Hon’ble Supreme Cout has 

observed: 

 

              “14. A Judge does not preside over a criminal trial 

merely to see that no innocent man is punished. A Judge also 

presides to see that a guilty man does not escape. Both are 

public duties. The law does not enjoin a duty on the prosecution 

to lead evidence of such character which is almost impossible to 

be lead or at any rate extremely difficult to be led. The duty on 

the prosecution is to lead such evidence which it is capable of 

leading, having regard to the facts and circumstances of the case. 

Here it is necessary to keep in mind Section.106 of the Evidence 

Act which says that when any fact is especially within the 

knowledge of any person, the burden of proving that fact is upon 

him.”  

 

           In Sambhu Nath Mehara-Vs- State of Ajmeer reported in 

1956 SCR 199, the Hon’ble Apex Court dealt with the 

interpretation of section 106 of the Evidence Act and held that 

the section is not intended to shift the burden of proof (in 

respect of a crime) on the accused but to take care of a situation 

where a fact is known only to the accused and it is well nigh 

impossible or extremely difficult for the prosecution to prove that 

fact, it was said: 

  “This [Section 101] lays down the general rule that 

in a criminal case the burden of proof is on the prosecution and 

Section 106 is certainly not intended to relive it of that duty. On 

the contrary, it is designed to meet certain exceptional cases in 

which it would be impossible,or at any rate disproportionately 
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difficult, for the prosecution to establish facts which 

are ”specially” within the knowledge of the accused and which 

he could prove without difficulty or inconvenience. The word 

“especially” stresses that, It means facts that are pre-eminently 

or exceptionally within his knowledge. If the section were to be 

interpreted otherwise, it would lead to the very startling 

conclusion that in a murder case the burden lies on the accused 

to prove that he did not commit the murder because who could 

know better than he whether he did or did not.” 

 

  The applicability of Section 106 of the evidence Act has 

been lucidly explained by the Hon’ble Apex Court in the case of 

state of Rajasthan-Vs- Kanshi Ram reported in 2006(12) SCC 254, 

wherein it has been held that: 

 

 “The provisions of Section 106 of the Evidence Act are 

unambiguous and categoric in laying down that when any fact is 

especially within the knowledge of a person, the burden of 

proving that fact is upon him. Thus, if a person is last seen with 

the deceased, he must offer an explanation which appears to the 

Court to be probable and satisfactory. If he does so he must be 

held to have discharged his burden. Section 106 does not shift 

the burden of proof in a criminal trial, which is always upon the 

prosecution.” 

 

47.  Keeping in view the above stated position of law, in the 

instant case, it is well proved that on the night of the incident 

when the deceased suffered death, the accused was present in 

their quarter alone being an adult male member with the 
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deceased and the accused during examination u/s.313 Cr.P.C 

stated that he does not know how his wife died does not itself 

discharged his burden in as much as he being the person last 

seen together with the victim while she was alive. So, he has the 

special knowledge as to how the victim died but said burden is not 

discharged herein this case. 

 

48. The cumulative effect of the circumstances brought by 

way of evidence, viz. (i) occurrence took place at the quarter of 

the accused at night, (ii) there was tussle of accused with the 

deceased on that night (iii)the deceased was found lying dead on 

the bed on the next day morning of the incident (iv) the accused 

lived with the victim in his house and was present at the time the 

incident (v) the accused gave a false information (victim fall down 

while went to tube well)  and tried to mislead the Court (vi) the 

accused person had not offered any explanation with regard to 

the cause of death (vii) nothing had been stated in the 

examination under Section 313 that any animosity was there with 

the deceased.  

 

49. From the above, it appears that all probabilities thought to 

be covered by the accused gradually melted and his complicity in 

the crime and the criminality of the mind stood revealed. On a 

studied scrutiny of the evidence on record, we are convinced that 

the aforesaid circumstances clearly establish that the prosecution 

has proved the guilt of the accused and the circumstances are 

conclusive in nature to exclude every hypothesis but the one 

proposed to be proved. The chain of evidence is absolutely 

complete. Thus, we have no hesitation to hold that it is the 
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accused who inflicted the injuries sustained by the victim on the 

night of the incident, which caused death of the victim. So, it is 

proved from angles that it is case of homicide. 

50. Now the very crucial question is to be answered, whether 

the homicide was a culpable homicide amounting to murder or not 

amounting to murder. 

 

51. Herein this juncture I would like to refer the decision of 

the case of  Shatrughna Baban Meshram -Vs- The state of 

Maharashtra, reported in (2021) 1 SCC 596, a Full-Bench of the 

Hon’ble Supreme Court held as follows: 

 

“2. In the scheme of the Penal Code, “culpable homicide” 

is genus and “murder” it’s specie. All “murder” is “culpable 

homicide” but not vice-versa. Speaking generally, “culpable 

homicide” sans “special characteristics of murder”, is “culpable 

homicide not amounting to murder”. For the purpose of finding 

punishment, proportionate to the gravity of this generic offence 

the code practically recognizes three degrees of culpable 

homicide. The first is, what may be called, “culpable homicide of 

the first degree”. This is the greatest form of culpable homicide, 

which is defined in section 300 as “murder”. The second may be 

termed as “culpable homicide of the second degree”. This is 

punishable under the first part of section 304. Then, there is 

“culpable homicide of the third degree”. This the lowest type of 

culpable homicide and the punishment provided for it is, also, 

the lowest among the punishments provided for the three grades. 

Culpable homicide of this degree is punishable under the second 

part of Section 304. 



Sessions Case No. 133 of 2018 Page 27 

 

 

 

13. The academic distinction between “murder” and 

“culpable homicide not amounting to murder” has vexed the 

Courts for more than a century. The confusion is caused, if 

courts losing sight of the true scope and meaning of the terms 

used by the legislature in these sections, allow themselves to be 

drawn into minute abstractions. The safest way of approach to 

the interpretation and application of these provisions seems to 

be to keep in focus the keywords used in the various clauses of 

Section 299 and 300. The following comparative table will be 

helpful in appreciating the points of distinction between the two 

offences. 

 

14. Clause (b) of Section 299 corresponds with clause (2) 

and (3) of section 300. The distinguishing feature of the mens 

rea requisite under clause (2) is the knowledge possessed by the 

offender regarding the particular victim being in such a peculiar 

condition or state of health that the internal harm cussed to him 

is likely to be fatal, notwithstanding the fact that such harm 

should not in the ordinary way of nature be sufficient to cause 

death of a person in normal health or condition. It is noteworthy 

that the “intention to cause death” is not an essential 

requirement of clause (2). Only the intention of causing the 

bodily injury coupled with the offender’s knowledge of the 

likelihood of such injury causing the death of the particular victim 

is sufficient to bring the killing within the ambit of this clause. 

The aspect of clause (2) is borne out of Illustration (b) appended 

to Section 300. 
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Section.299 Section 300. 

A person commits culpable homicide 

if the act by which the death is 

caused is done 

Subject to certain exceptions culpable 

homicide is murder if the act by which 

the death is caused is done 

INTENTION 

(a)With the intention of causing 

death; or 

(1)With the intention of causing 

death; or 

(b)With the intention of causing such 

bodily injury as is likely to cause 

death; or 

(2)With the intention of causing such 

bodily injury as the offender knows to 

be likely to cause the death of the 

person whom the harm is caused; or 

 (3)With the intention of causing 

bodily injury to any person and the 

bodily injury intended to be inflicted is 

sufficient in the ordinary course of 

nature to cause death; or 

KNOWLEDGE 

(c) with the knowledge that the act is 

likely to cause death 

(4)With the knowledge that the act is 

so imminently dangerous that it must 

in all probability cause death of such 

bodily injury as is likely to cause 

death, and without any excuse for 

incurring the risk of causing death or 

such injury as is mentioned above. 

 

15. Clause (b) of section 299 does not postulate any such 

knowledge on the part of the offender. Instances of cases falling 

under clause (2) of Section 300 can be where the assailant caused 

death by a fist blow intentionally given knowing that the victim is 

suffering from an enlarged liver, or enlarged spleen or diseased 

heart and such blow is likely to cause death of that particular 
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person as a result of the rupture of the liver, or spleen or the 

failure of the heart, as the case may be. If the assailant had no 

such knowledge about the disease or special frailty of the victim, 

nor an intention to cause death or bodily injury sufficient in the 

ordinary course of nature to cause death, the offence will not be 

murder. The offence will not be murder, even if the injury which 

caused the death, was intentionally given. 

 

16. In clause (3) of Section 300, instead of the words 

“likely to cause death” occurring in the corresponding clause (b) of 

Section 299, the words “sufficient in the ordinary course of nature” 

have been used. Obviously, the distinction lies between a bodily 

injury likely to cause death and a bodily injury sufficient in the 

ordinary course of nature to cause death. The distinction is fine 

but real, and, if overlooked, may result in miscarriage of justice. 

The difference between clause (b) of Section 299 and clause (3) 

of section 300 is one of the degree of probability of death 

resulting from the intended bodily injury. To put it more broadly, it 

is the degree of probability of death which determines whether a 

culpable homicide is to the gravest, medium or the lowest degree. 

The word “likely” in clause (b) of Section 299 conveys the sense of 

“probable” as distinguished from a mere possibility. The words 

“bodily injury….sufficient in the ordinary course of nature to cause 

death” mean that death will be “most probable” result of the 

injury, having regard to the ordinary course of nature. 

 

17. For cases to fall within clause (3), it is not necessary 

that the offender intended to cause death, so long as the death 

ensues from the intentional bodily injury or injuries sufficient to 
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cause death in the ordinary course of nature. Rajwanat-Vs- State 

of Kerala is an apt illustration of this point.” 

 

52. In view of the Shatrughna (supra), let us now discuss 

whether the instant case is a case of murder or not ? 

 

53. As can be seen from the discussion made above the 

prosecution has been able to prove beyond all reasonable doubt 

that the alleged incident occurred in the tea garden quarter 

allotted to the family of the deceased Bahalen Kandha. It is 

remained undisputed fact that on the fateful night of the incident, 

the accused being the husband of the deceased was available at 

their quarter. There is also evidence of PW-1 that the accused 

confessed before him that the accused assaulted his elder sister 

on the previous night and as a result, his elder sister died and that 

piece of evidence of PW-1 remained intact. Although four PWs 

have turned hostile, but PW-2,4 and 5 during cross examination 

by prosecution stated that it is a fact that the accused resides 

near them and in order to save the accused, they have deposed 

falsely in the Court. Similarly PW-1 in his evidence stated that if 

the accused is sentenced in this case, the accused would be 

debarred from all the benefits of permanent labour. That apart, 

accused being the only adult member present at their quarter on 

the night of the incident, did not offer any explanation as to how 

his wife died rather he said that he does not know how his wife 

died although burden lies on him u/s.106 of the Evidence Act. 

Therefore, it can be concluded that, it is the accused Birbal 

Kandha who intending to kill Bahalen Kandha followed by tussle 

assaulted his wife, caused the fatal wound to the deceased 
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Bahalen Kandha on her head and facial aspects. PW-1 being 

brother-in-law of the accused and PWs-2 to 4 being independent 

witness has categorically stated that after getting information 

about the incident they went to the P.O on the next day morning 

and found the victim has already died. PW-6, Dr. Achinta Kr. 

Baruah categorically stated that the deceased died due to head 

injury caused by sharp and heavy weapon. Therefore, the injury 

caused on the head and facial aspects of the victim by accused 

Birbal Kandha caused the death of Bahalen Kandha. So the injury 

caused by the accused was gravest in nature and the type of 

injury itself speaks that it was very much sufficient to cause death 

in ordinary course and in all sense it happened too. That apart the 

site of injury is also in the very delicate part of the body which are 

nothing but head, cut mark on the forehead and cheek, fracture of 

mandible and over the parietal bone of the skull. So the injuries 

found during post mortem examination inherently carries the 

presumption that the accused Birbal Kandha severely assaulted 

the deceased and the doctor opined that the injuries were caused 

by sharp and heavy weapon and the evidence of doctor remained 

totally unassailed. Therefore, there cannot be an iota of doubt 

that the act of the accused was full with the intention to cause the 

death of the deceased and thereby caused the fatal injuries on the 

person of the deceased which resulted death just after the 

incident. As such it is abundantly clear that the culpable homicide 

herein this case does not fall within any of the exceptions 

enumerated in Section 300 of IPC but “murder”. Therefore, I hold 

the accused Birbal Kandha guilty for committing the offence of 

murder of Bahalen Kandha.  
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54. In the result, from the facts and circumstance of the case 

and above discussion, I hold that the prosecution has succeeded 

in bringing home the charge under section 302 IPC against 

accused Birbal Kandha, beyond all reasonable doubts by 

establishing unbreakable criminological chain of chircumstances. 

Hence, I hold accused Birbal Kandha guilty of committing the 

offence under Section 302. Accordingly accused Birbal Kandha is 

convicted for the offence of murder. 

 

55. The provision of Probation of Offenders Act is not 

applicable to a case under Section 302 IPC. Therefore, the 

accused is not entitled to get the benefit of the relief as envisaged 

under the said Act.  

 

56. Heard the accused, namely Birbal Kandha on the question 

of sentence. He has pleaded that he may be punished with 

minimum imprisonment so that after release from jail he can work. 

He has further stated that he has two minor children and he has 

to maintain them. The punishment for committing the offence 

under Section 302 IPC is death or imprisonment for life and fine. 

The case in our hand is not a rarest of rare one. Therefore, in my 

considered opinion, if the accused is sentenced to undergo the 

minimum sentence prescribed by law, the same will serve the 

ends of justice. The point is accordingly decided. 

 

O R D E R. 

 

57. Considering the entire facts and circumstances of the case, 

I sentence the accused namely Birbal Kandha to undergo rigorous 
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imprisonment for life and to pay fine of Rs.10,000/-, in default to 

undergo simple imprisonment for six months, for committing the 

offence under Section 302 IPC, which, in my opinion, will meet the 

ends of justice in this case. The period of detention already 

undergone by the accused during investigation and trial shall be 

set off from the sentence of imprisonment.  

 

58. His bail bond stands cancelled. Issue jail warrant. 

 

59. Let a certified copy of this judgment be furnished to the 

accused free of cost, immediately and the accused is informed 

about his right of preferring appeal against the judgment and 

order of conviction and sentence of this Court. 

 

60. Let a copy of this judgment be forwarded to the District 

Magistrate, Sonitpur, Tezpur in compliance with the provision laid 

down u/s.365 Cr.P.C. 

 

61. Under the circumstances of the case, I deem it fit and 

proper to award compensation to the children of the deceased 

Bahalen Kandha. 

 

62. In the case of Manohar Singh-Vs- State of Rajasthan AIR, 

reported in (2015) 3 SCC 449, the Hon’ble Supreme Court 

observed as follows: 

 

  “Just compensation to the victim has to be fixed having 

regard to the medical and other expenses, pain and suffering, loss 

of earning and other relevant factors.  While punishment to the 
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accused is one aspect, determination of just compensation to the 

victim is the other. At times, evidence is not available in this 

regard. Some guess work in such situation is inevitable. 

Compensation is payable under Section 357 and 357-A. While 

under Section 357, financial capacity of the accused has to be 

kept I mind, Section 357-A under which compensation comes out 

of State funds, has to be invoked to make up the requirement of 

just compensation.” 

63. In the facts and circumstances of the case, I am of the 

view that the children of the deceased Bahalen Kandha, needs to 

be paid compensation as per the Victim Compensation Scheme 

formulated by the State Government. The learned Secretary, 

District Legal Services Authority, Sonitpur, Tezpur is directed to 

pay the compensation to both the minor children  of the deceased 

Bahalen Kandha, as per the Victim Compensation Scheme 

formulated by the State of Assam after due enquiry. 

64. Send a copy of the judgment to the learned Secretary, 

DLSA, Sonitpur, Tezpur, for information and necessary action. 

65. Judgment is pronounced and delivered in the Open Court 

in presence of accused. Judgment is prepared on separate sheets 

and tagged with case record. Case stands disposed of on contest. 

66. Given under my hand and seal of this Court on this 28th 

day of June, 2022 at Sonitpur, Tezpur. 

 

 

          Shri S.K.Ghosh, AJS 
      Addl. Dist. & Sessions Judge, 

     Sonitpur, Tezpur. 


